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Proposal for a Council Regulation establishing a Community control system for ensuring compliance with the rules of the Common Fisheries Policy Reference 14.11.2008 COM (2008) 721 final
The Federation greatly appreciates the invitation of the Committee to make a presentation in relation to this important proposal. 

The fishing industry in Ireland has for many years consistently called for equitable implementation of the rules governing the industry – a “level playing field”. It will be recalled that the industry strenuously opposed the enactment of the Sea Fisheries and Maritime Jurisdiction Act 2006 largely on the basis that it led to Ireland’s legislative system further diverging from EU norms. The Irish industry sees itself benefiting from uniform enforcement of uniform regulations in all EU countries. The Federation remains firmly of that view, but we are extremely concerned at many aspects of the commission’s proposal in terms of context, content and timing. 
The Federation does not support illegality in any form and that is the view held by the vast majority of the Irish fishing industry who do comply with the law. That said, the illogicality, complexity and counter-productive nature of many CFP provisions as they stand do not lend themselves to fostering support for the essential rule of law.

It is a far-reaching proposal which in our view is premature and represents a mistaken focus at this time on a comprehensive control system rather than the need for fundamental reform of the underlying policy and consequent rules of the Common Fisheries Policy. It is a classic case of bureaucratic and institutional overkill to give the appearance of grappling with the issues.

We do not share the confidence of the Commission that it is likely to be a more effective body in securing an appropriate control rather than the member states as is consistently implied in the proposal. The Commission allegedly seeks a stronger framework and a more central role for itself but its record to date does not inspire confidence.

We consider that the EU Council should maintain a more central oversight role in the ongoing control mechanisms for the CFP. 
We also consider that stakeholders should also have an appropriate role in the ongoing control regime. Apart from the explanatory note and references to consultation at the outset (prior to the current proposal), no reference to ongoing input or even feedback from the regulated is even referred to. This is totally unacceptable.

It is worth noting that we are in the early stages of a ten-yearly review of the Common Fisheries Policy which is due to conclude in 2012. It seems to the Federation that the horse should be put before the cart and all energies be put into reform of the CFP in full consultation with the stakeholders to produce a sensible, simplified, appropriate and effective policy which is capable of delivering a system that works for fish stocks, for the environment and for a sustainable fishing industry throughout Europe and in Ireland. Only on this basis can a reformed control system which is appropriate and has broad legitimacy be put in place.
Apart from the broad thrust of our concern about the context in which the proposal is being brought forward, the Federation is deeply concerned with the detail of the proposals in many respects, enactment of which would be highly prejudicial to the functioning of the industry and which betrays a disturbing lack of understanding of the realities of earning a living in our industry. A number of very significant and inappropriate changes to existing controls are proposed.
Our comments below are not exhaustive, but represent our principal current concerns regarding the detail of the various provisions in the proposal. (Any omission  for the purpose of this submission should not be construed as meaning  that we agree with the remaining proposals).

Comments on Explanatory Memorandum
General Context / Culture of Compliance
We do agree with the statement that the “current control system is inefficient, expensive and complex and does not produce the required results”. However, the same should be said of the CFP in general which is itself inefficient, expensive and complex. It is deeply regrettable that the proposal makes not the slightest acknowledgement of this fact. 
This has a major bearing on the fostering of a culture of compliance, one aspect of which is uniformity in implementation across the EU, but also goes to the detail of the rules expected to be complied with.
Effective application of CFP rules

The core consideration of the proposal is clearly stated in the statement “The objective is to strengthen the Commission’s management powers and capacity to intervene proportionately to the level of non-compliance by member states.” We suggest that the extension of the powers of the Commission as represented by by the provisions of the proposal is neither proportional nor appropriate.
Summary of responses and how they have been taken into account

It will be noted and we agree with the statement that “....all stakeholders supported the introduction of harmonised administrative sanctions”, but we fundamentally disagree with the mechanisms and levels for such sanctions actually proposed.

Summary of advice received and used
We find no basis for agreeing with the assertion that the “incremental benefits to the industry as a result of recovered and better protected stocks could be in the order of €10 billion over 10 years” as relates to the content of the proposal. Our earlier point regarding the nature of the CFP measures and instruments suggests that it is the quality of the policy, as much as its allegedly strengthened enforcement, that will be the determining factor in recovering stocks.

Impact Assessment / Budgetary Implications / Legal Basis
The framing of the options for the approach to be taken regarding reformed control on page 6 plumps for Option 3, “Regulatory instrument, in the form of a new binding regulation”, but with some of the features of Option 4 “Centralisation of the CFP....”. It is notable that budgetary constraints are mentioned as a barrier to the latter, which is significant in light of the considerable costs for member states and particularly for the fishing industry from the new control mechanisms. We are concerned at the financial implications of compliance by fishers with many of the new provisions.
Simplification

The proposal mentions simplification of the relevant control legislation. In fact, it does not simplify anything, rather a form of partial consolidation with additional measures. It makes no reference to actual simplification of the rules which need in themselves to be enforced, which is critical to the success of any control policy.

Comments on Draft Council Regulation

Recital No. 26 states that the “persistence of a high number of serious infringements... is to a large extent attributable to the non-deterrent levels of fines laid down in member states’ legislation..”. We do not accept this as relates to Ireland and we further believe that much of the problem lies in the construct of the regulations being imposed in themselves.
Recital No. 33 refers to legislation regarding IUU (Illegal, Unreported and Unregulated) fishing. This measure was introduced to deter such activity in third countries. In no sense can any fishing activity in the EU, with its comprehensive system of regulation and control (however inappropriate), be construed as being open to IUU fishing and this fact must be clearly acknowledged.

5.6
Witholding European Fisheries Fund Payments. The conditionality of payments from the European Fisheries Fund (EFF) on the Commission’s view of member states’ adherence to control mechanisms is fraught with danger. It involves the possibility of collective punishment of the innocent majority in any country for offences they did not commit, by potentially removing EFF funding for approved projects. 
9.2
Vessel Monitoring System (VMS) for vessels 10 metres and upwards. We are disturbed by the proposal to have VMS installed in vessels under 15 metres in length as at present, even with the potential derogations for vessels inside national limits and operating fishing cycles of less than 24 hours. This is impractical, costly and unfair for very small craft operators and serves no useful purpose.

10.1
Automatic Identification Systems (AIS) for vessels 15 metres and upwards. AIS is a safety system and should have no overlap with fisheries control. We have been consistently advised that VMS is not a safety system. By corollary, neither should AIS have any function  in the fishery control system.  Its extension to vessels of 15 metres is impractical, costly and unfair. 
We note that AIS is for fishing vessels of small size is not an agreed requirement under international safety conventions, although incorporated into Ireland’s Safety Directorate / Marine Safety office requirements The existence of two levels of AIS which have differing cost and operating parameters is not acknowledged in the proposal.
14.1
Logbook. Reducing the threshold of required recording of species in a fishing vessel’s logbook to 15kg is an unnecessary and impractical imposition. 50kg should be the threshold.

14.3
Margin of Tolerance in Logbook. The current margin of tolerance for most species is 20%. It is 8% for a limited number of species. Most vessels do not have weighing facilities, and the maintenance (and restoration) of tolerances to 20% is essential. 5% is totally impractical and its imposition would only lead to a raft of needless prosecutions. The final landing declaration, completed post landing is in any case required. This proposal is totally unacceptable.

15.1
Electronic Logbooks. While the introduction of electronic logbooks has been mooted for some time, requiring it to be used on vessels a small as 10 metres is totally impractical. Some of these vessels are open boats, with no shelter or protection from the elements.  
17.1
Prior Notification of Port Entry. While prior notification is already required for vessels carrying certain species, the proposal for all vessels, regardless of size or fishing pattern, to have to notify entry to port is entirely excessive. 

20.1
Prior Authorisation to land. This provision and the earlier provision (17.1) above make no allowances for safety considerations of other practical issues. Ships masters must have the sole discretion in all circumstances to enter a port for safety reasons and this cannot be prescribed in any way. Neither are considerations such as tidal ports and commercial issues such as transport deadlines given any consideration. The operation of vessels arrival or departure cannot be made conditional on authorisations or personnel availability.
21.2
Landing Declaration. It is completely impractical to expect landing declarations to be made by a ship’s master within 2 hours of the completion of landing. At present, there is a window of 48 hours to allow for weighing in a factory, or onward transport to point of sale, prior to completion of landing declarations. This is the minimum that can be countenanced.

24
Exchange of Data. We welcome the obligations for the exchange of data between member states which will in our view benefit control of fishing in the waters around Ireland.

27.1
Closure of Fisheries by Commission. It is suggested that the EU Commission could close fisheries in certain circumstances at a level of 80% of the national quota being reached. This is completely unacceptable and could lead to enormous economic losses to fishermen, particularly later in each fishing year for many species. The remedies for correcting mistakes made under this provision in Article 28 are completely inadequate.

34.4
Designated Ports. It is unacceptable for the Commission to require (a) restricted landing times, (b) restricted landing places, (c) full inspection coverage and (d) that the average landed quantity of a species under a multiannual plan must represent at leasat 5% of the overall quantities landed at a port. The designation of ports for landing should be entirely a national prerogrative and the EU should have no role in such designation save the need to be informed as to their location. 
35.2
FAO Code Labelling on Fish Boxes.  This is entirely unnecessary and impractical. We are talking about fishing vessels, operating at sea, not controlled locations such as factories. This requirement is excessive.

39
VMS Alarms for Marine Protected Areas (MPAs). This provision anticipates MPAs whose application save in limited cases has not been tabled or agreed. The technological requirements are in our view excessive and as yet undeveloped for both fishing vessels and for Fisheries Control Centres in member states. 

40
Transit through MPAs. Requiring transit at a minimum speed of 6 knots is not practical or reasonable. It takes no account of weather, tides or the speed range of a vessel and cannot be universally prescribed as proposed.

41
Registration of Discards. Discards are fish which are returned to the sea for reasons of being below minimum sizes, not marketable etc. While recording discards is a useful scientific tool, making such a practise part of a control regime  is not a productive approach to eliminating discards by coercion. Whatever is to be done in relation to discards, their inclusion in this proposal is inappropriate.
41-46
Real Time Closures.
While the industry is supportive of the concept of real time closures to meet certain objectives, the inclusion of provisions governing real-time short term closures are not appropriate to a framework regulation such as this. They should be removed. 

47
Recreational Fisheries.
Catches from recreational fisheries , which are pre-existing fisheries in the main, should not be counted against species TACs and Quotas. Such a provision would only create conflict between commercial and recreational fisheries to no positive purpose. While management of recreational fisheries is desirable, its inclusion in this proposal is not appropriate and should be removed.

50
Traceability. The provisions contained in the proposal for traceability are not achievable and impractical. While labelling origin by country, area caught and species is desirable, individualising traceability to the extent proposed would lead to an impossible administrative burden for sellers and buyers.

53.1
Proximity of Weighing to Landing.  Limiting the maximum distance from landing to weighing to 20km is a reduction from the current 100km. This is vital in the Irish context, particularly for pelagic species where unlike in other countries, factories are not located at landing points. There is no need for this provision and it serves no useful purpose. Its introduction would be disastrous for the Irish pelagic industry and indeed the limit should be abolished, not reduced.

81.1
Sanctions. It is disappointing that the EU Commission has not taken the opportunity to provide for a mandatory, uniform administrative system to be implemented.

84
Penalty Point System.
While the principle of a penalty point system is  positive, the penalties to be imposed and the gradation of seriousness or repeat offences is not appropriately dealt with in the proposal and the matter needs to be given much more sophisticated consideration. The proposal as currently stated is completely disproportionate. 
 99, 100
Quota Transfers, Exchanges.
 We cannot accept the additional limitations on inter-member state transfers or exchanges of quotas. Transfers and swaps of amounts of fish between countries are a vital flexibility and are within overall quota limits. Therefore they should be of no concern to the Commission if agreed between member states.

Article 101
Emergency Measures.
 The provision for the EU Commission to impose emergency measures / sanctions is far too broad and potentially draconian, cannot be countenanced in any shape or form and must be removed. 
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